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Passed by Shri. Uma Shanker, Commissioner (Appeals)

Arising out of Order:-in.:.Original No. AC/05/Div-I1/2018-19~: 09.07.2018 issued by Assistant
Commissioner, Div-II, Central Tax, Ahmedabad-South

·o

r 3rf)aaaf a Im vi Ta Name & Address of the Appellant/ Respondent
Ratandeep Industries

Ahmedabad

cntf mfcrn ~ 3lllIB ~ if 3TmfTl:f 3'f'Tl'T aar ? at a za 3mat # uf zqenfnf ha al; ·Ty er 3rf@rat at
379l ur yr)rw 3mawgr a rat ?&t

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

nra raN awl y7)rur arr4ea
Revision application to Government oflndia :

() a=hr are gr arf@nfzu, 1994 cJ5t 'cfRT 3lITTf f aarg n +Tcii <IN l1~ 'cfRT <ITT '3tl-'c!RT <ff ~Q.'fll~

,r, 3TWfTI TRfaruT 3Tlffi 3ltTf'f x'I~, 1TTW m<ITTx, fa +iaca, uua f@qt, a)ft iRr, fa tu qa,i mif, { Rec#t
: 110001 <ITT cl5t~~I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuf ml ) grf a mm ura Rtf ala fa#t rusrn zu srzr a»ramzn fa#h rvsr r?
1rumrrn if 'fl@ ~ urm ~ 1Wf T-f, m f@halt qvgrT z rvgr i ark ag f4al ara ii m fclmr 1~ if ITT 'fl@ clft ~ m
r g{ &tt
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
-warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

,,. ('rr) ~ ~ <ITT 1J1RTR fcITT! f<FlT 'l-Tffi'f <ff ot1iR (~ m~ <ITT) ITTm WllT Tfm 'fl@ 'ITT I
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() ·wd # are ft vu, ur rag i frn:lffacl Tflc'f 'Cf'< "llT Tflc'f <15 fcrf.ti:rrur ii Uri)r ya 4a re u Una
t i [z a nmr?i ii Gt and # ([Ti3x fc\mT ~ "lfT ~ ii frn:ltfaa '§' I

(b) In caso of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(ir) ·111'<1 '¥<fi <ITT ·prara fg fa 4ra are (in zu er a)) fufq fsu Tfm lTlC'f if 1

(c:) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duly.

3ifur wirer a) nra zyca # zuar fry ui sq) Re mru 46 nu{ & sit ea or?r ui zr arr ya
f:'11.pr <1; :Jill~<!> 3Wfltr, 3'fl)Tc,f <15 ERT Lffffi'f m 'fl1TTf 1:R qr aTa j f@a arf@fr1 (i.2) 1998 er 109 t:rxT
fpt [g g el

(d) Credit of any duty allowed to be utilized towards payment of excise duty on fimil
products under the provisions of this Act or the Rules made there under and such order ·
is pnsscd by the Commissioner (Appeals) on or after, the elate appointed under Sec.109

- of the Finance (No.2) Act, 1998 .

-
. tr

> .

.0,-

(1) a-)a uwrar yea (34la) Rzmraa), 2001 <15 RlJ1, 9 aiafa Reff{e rua iIr gg-8 -i'f c:r nfm.rr ii,
9/4a nil ufr am?gr )fa f@iial mu a flu [er-arr?gr i r9er ntr a) t-a\ yfii # urel
Uf?Ia on1ea [n urIt afta rer arar z. ml qrgnf a 3iafa err 35-z ii ReufRa t # qrr

wqa z# «mer €)I--6 t!ITTFl cJ5T nfcr 1fl' m.fr ~ I

The c1bove application shall be made in duplicate in Form No. EA-8 as specified unclGr
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the elate on which
the orcler sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Chai Ian evidencing payment of prescribed fee as prescribed.under Section
35-EE of CEA,· 1944, under Major Head of Account.

0

(2) ff)wr=1 a4aaa rel urei vieraag car qt aUr a if ill ffl 200/- i:i-,w 'l_f@Fl cl~ vllT;
ik st@i uerrau v@ era a cur zt ill 1000/- ·cJ5T l:J)W :r@Ff cJ5T ufl'; I

Tho revision application shall be accompanied by a fee of Rs.200/- wl1ere the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more .
than Rupees One Lac.

«flu yt, @s)1 snr ggca vi )na rat8tr =zrznf@rawJR 3rile-­
/\ppcal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) B5)r wIra zyn 3f)fut, 1944 t err 35-4)/as-z #a 3iafa­

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(0) wauffRua 4Roa 2 («) ii aag arr 3rra #l 3r4le, aftmre ii vi zy, =ha
4rat zycan vi arm an4)#tr =anferaw (Rrec) at ufga 2flu 4)far, 0li:PiC:JcJIC: ii -311-20, «:J.,
}eea (fret qrrUus, tuu , 3I+ur4la-380016

~n) To l11e west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
r:1ppeals other than as mentioned in para-2(i) (a) above.
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Thc zippcal to tho Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one wl1ich at least should be accompanied by a fee of Rs.1,000/­

I ,s.::>,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
L.1c, !.5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of AssU. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
111e Tribunal is situated.

(3) uf? gr mr?gr ?i { ye snzii amr ear & a rt pa itr a fag 6tr ar prarr wujal
iPI ) f)5n arr aRg gr azr # @ha g sf f f@rat ul arf a ft zuenferf arf)fr1
·nfrwur @) va en9) u =€ktal at ya 3ma fhzn unar et

111 case of the.order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the · aforesaid manner not withstanding the fact that the one appeal to the
/\ppelkmt Tribunal or the one application to the Central Govt. As t11e case may be, is
lillccl to c1void scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

1rn1rt r atf@)rmt 197o zen igi)fer #hr arqf-4 a aiafa [eufRa fhg 3rrr sad 3Tr2rcR lTT
+y4 11gr uenfenf [ufrt qTf@rail am2gr i r@a 4 a uR R 6.6.so ha al 1rznrzu gen
Ire. cur hr a1
One copy of c1pplicc1tion or 0.1.0. as the case may be, and the order of the adjournment
authority sl1all a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended. ·

3. ail iifral at frirvra cf@ frmi:rr q~ 3ITT 'lft l:ZfR 3ITTB'fcrcT fclJm oral & uit # yen,
·£}u Uw greet vi )aran a41tu =nznf@raw (arztffa4f@)) frr, 192 Rea &1

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise &. Service Tax Appellate Tribunal (Procedure) Rules, 1982.

nr pm, flu Una·r gyca qi hara n4)Ru +nrnf@era5vu (free), uf 3flitmr a
a4car ii (Demand) gi is (Penalty) cBT 1o% qa srnr aar 3fear± ? 1zrorift, 3rf@rarer qd5 1o

,1>{15 :z,qi_r 15 !(Section 35 F of tile Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

.{r3w11 la 3lllaa a 3iaaia,mfrstar "a4car ft ;i:rm"(Duty Dcmamled) -
.:, .

(i) (Scciio11) :i_tj:; un cfi"~fattfrft=nml';
(ii) fci·llf ;JE>T2T :i'luTiks):@c cfir '{ITT)" ;
(iii) )crlz hf2c fzrnifa fer 6 az 2zr if@.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
tho Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit 1s a
mandatory condition for filing appeal before CESTAT. (Section 35_ C (2A) and 35 F of t11e
Central [xcise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken; . .
(iii) amount payable under Rule 6 of the Cenvat Credit Rules. _

ngr .3n2r a 4fr 3r4hr nf@)aur a arasri area 3rrar res r aus Rafa t a zr fv av ayes #
10, 11nr w ail Grgf aar Us Fclc11fua lTT' aa av a 10%25rarer w sat al

.:i ~ ,.'l.'alcl5? r2•-
l n viewof above, an appeal against this order shall lie before the Tribunal ,11:,.4J-.ay'if1~fitof\\-i

·10% of the duly clernanded where duty or duty and penalty are 111 dispute, or !fi'alft: whfre.\'!
pc11i.1ll.y alone is in depute." <f ?$

(: .... .,_........ ✓- .·J
\_ -f"o ~C>" ,;.,_,a ,ov ·?
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ORDER-IN-APPEAL

V2(72)94/Ahd-South/18-19 ¢

M/s. Ratnadeep Industries, Plot No. 715, Phase-IV, GIDC, Vatva,

Ahmedabad -382445 (herein after referred to as the appellant) have filed

this appeal against OIO No. AC/05/Div-II/2018-19 dated 09.07.2018 (herein

after referred to as the impugned order), passed by the Assistant

Commissioner, Div-II, Central GST, Ahmedabad (South) (for short ­

adjudicating authority).

2. The facts in brief are that the appellants were engaged in manufacture

of excisable goods and had opted for 'special procedure for payment of duty'

i.e. compounded levy scheme for manufacture of stainless steel pattis/

pattas manufactured on cold rolling machines as provided under Rule 15 of

the Central Excise Rules, 2002 (hereinafter CER, 2002) read with the

Notification No. 17/2007-CE dtd. 01.03.2007 as amended. The appellants

were granted permission for 7 numbers of Cold Rolling Machines but during

the period from November, 2015 to January-2016 and May, 2016 to June-

2016, they had paid duty on 6 machines only as they had intimated vide

their letters dtd. 29.10.2015 and 23.04.2016 that they were going to

close/dismantle 01 cold rolling machine. Again during the period from

December, 2016 to February-2017, they had paid duty on 4 machines only

as they had intimated vide their letters dtd. 25.11.2016 that they were

going to close/dismantle 02 cold rolling machines. A show cause notice dtd.

09.10.2017 was issued to the appellant, proposing inter a!ia recovery of

central excise duty of Rs. 4,00,000/- short paid along with interest and

. proposed imposition of penalty. This show cause notice was adjudicated vide

the impugned order wherein the then adjudicating authority confirmed duty

demand and recovery thereof along with interest and further imposed

penalty of Rs. 40,000/- on the appellants.

3. Feeling aggrieved, the appellants have filed this appeal raising the

following averments:

(a) that no central excise duty is leviable on manufacture of

excisable goods machines are dismantled. They place reliance on the case

law of Commissioner of Central Excise, Jaipur-II vs. Jupiter Industries ­
2006 (206) ELT-1195 (Raj.);

(b) that they had filed prescribed APPENDIX-II wherein the y have

mentioned number of C.R. machines installed and employed in particular

months, rate of duty and amount payable and this was countersigned by the

jurisdictional central excise authorities; ,a&<&N
(c) that the adjudicating. authority has failed to appreciate £hie %]

provisions of Para (3) (1) and 4(1) of the Notification No. rzoo» ad6 }}, 1a
;;)"_ L • (. -.> 0 -~

,'· \-~---·•-~ . ..-v:··:
' 'o -6° s,, Y .-e .o
• ·40 4G .
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duty can be charged only on the basis of actual number of C.R. machines

installed and employed;

( d) that the interpretation taken by the impugned order is defeating

the purpose of central Excise Act, 1944 as Central Excise duty is leviable

only on manufacture of goods and when there was no manufacture of goods

from the three dismantled machines, the question to pay central excise duty

does not arise at all as held in the case of M/s Acme Industries vs.

Commissioner of Central Excise, Jaipur-II- (2011 (269) ELT-523 (Tri.-Del.)

and in the case of Raj & San Deep Limited vs. Commissioner of Central

Excise, Ludhiana- 2005 (191) ELT-539 (Tri. Del.) in which it has been held

that the assessee had a right to dismantle part of its production machinery

and upon doing the same, it would not be laible for duty in regard to

capacity of dismantled machines;

. 0 (e) that the provisions of compounded levy scheme given under

Rule 96ZA to 96ZGG of the erstwhile Central Excise Rules, 1944 are pari

material with compounded levy scheme introduced vide Notification No.

34/2001-CE dtd. 28.06.2001 and 17/2007-CE dtd. 01.03.2007;

(e) that the expression 'installed' appearing in the notification

necessarily refers'to rolling machines which are actually being utilized, as is

clear from the use of expression 'utilised' in the notification and they place

reliance on the case of Ambuja Metal Industries vs. Commissioner of Central

Excise, Ahmedabad-I.- 2010 (256) ELT-763 (Tri.Ahmed.). Here the

adjudicating authority may appreciate that the expression 'utilized'

necessarily mean used in continuation basis;
(h) that no ingredients for the penalty under Rule 25 are present in

the case.
4. Personal· hearing in the appeal was held on 11.10.2018 wherein Shri

Harshad · Patel, Advocate, appeared for the appellants and reiterated the

grounds of appeal.
5. I have gone through the facts of the case, the appellant's grounds of

appeal, and the oral submissions made during the course of personal

hearing.
6. I find that the issue is related to the Notification No. 17/2007 which

prescribes payment of central excise duty based on the production capacity.

For better understanding of the provisions of the notification, I reproduce tile

relevant portion of the notification:
"the Central Government hereby specifies the excisable,662fr G,/4_0-V ,'/" .. ·• ' •,~

that ts stainless steel pattis/pattas, rang under chap@j2or;%
aluminium circles falling under Chapter 76 of the First ~-c!J,.edf!le :, 9J.; -¥d

2°°•"as ,ovs .'¥
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to the Central Excise Tariff Act, 1985 (5 of 1986) subjected to

the process of cold rolling with the aid of cold rolling machine in

respect of which an assessee shall have an option to pay the

duty of excise on the basis of cold rolling machine installed

for cold rolling of these goods, and fixes the following rate of

duty per cold rolling machine, per month:-" (emphasis supplied)

The wordings of the notification clearly lay down the situation and the

method of payment of duty. This notification gives an option to pay duty

based on per machine installed and it clearly stipulates that the duty is to be

calculated on the basis of number of machines and it shall be proportionate

to that. I find no force in the arguments of the appellants that they have

paid the duty per machine which were operational i.e. 4 during the relevant

period because on plain reading of the notification wordings, it is quite clear

that the duty is to be paid on the basis of installed machines.

7. The adjudicating authority has, in para 16 of the impugned order,

discussed the manner in which the appellants were required to calculate the

duty liability. For ease of understanding, I reproduce the relevant part of the

said notification herein below:

3. Discharge of duty liability on payment of certain sum.
(1) A manufacturer whose application has been granted under
paragraph 2 shall pay a sum calculated at the rate specified
in this notification, subject to the conditions herein laid down,
and such payment shall be in full discharge of his liability for
duty leviable on his production of such cold re-rolled stainless
pattas/pattis, or aluminium circles during the period for which
the said sum has been paid:

Provided that if there is revision in the rate of duty, the sum
payable shall be recalculated on the basis of the revised rate,
from the date of revision and liability for duty leviable on the
production of stainless steel pattis/pattas, or aluminium circles
from that date shall not be discharged unless the differential
duty is paid and in case the amount of duty so recalculated is
less than the sum paid, the balance shall be refunded to the
manufacturer:

Provided further that when a manufacturer makes an application
for the first time under paragraph 2 for availing of the procedure
contained in this notification, the duty liability for the month in
which the application is granted shall be calculated pro-rata on
the basis of the total number of days in that month and the
number of days remaining in the month from the date of such
grant.

0

0

(2) The sum payable under sub-paragraph (1) shall be,9.2e.,
calculated by application of the appropriate rate to the maximum. ,
number of cold rolling machines installed by or on behalf of slg p \
manufacturer i one or more premises at any me durig thued d..2 "j

A"a: <s <"0 0 '
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calendar months immediately preceding the calendar
month in which the application under paragraph 2 is
made. ( emphasis supplied)

On careful perusal of the provisions of the said notification, I find that

the sub para (1) of para 3 speaks about the sum which is required to be paid

in discharge of the assessee's duty liability and sub para (2) specifies the

method of calculating the sum mentioned in sub para (1) to be paid on the

basis of three calendar months immediately preceding the calendar month in

which the application under paragraph 2 is made. It is evident from these

provisions that this method is to be applied the time of discharging the duty

liability. In view of these specific provisions of the notification, I find that the

method of calculation of the sum for discharging the duty liability is

unambiguous and leaves no doubt and accordingly I hold that the duty

liability has not been correctly discharged by the appellants.

8. I find support from the case law of Sethi Metal Industries Vs.

Commissioner Of C. Ex., Ahmedabad cited at 2013 (294) E.L.T. 603 (Tri.

Ahmd.) wherein it is clearly held and I quote the relevant part thereof:

"3. It is observed that the Appellate Authority in para 7 of the

Order-in-Appeal dated 6-2-2012 has reproduced the provisions
of Notification No. 17/2007-C.E., dated 1-3-2007. It has been

rightly rejected by the Commissioner (A), as per para-8 of the
Order-in-Appeal, that the iudgments relied upon by the
appellants are not applicable because the same were pertaining

to the erstwhile Rules 96ZA to 96ZGG of the Central Excise

Rules, 1944 where a separate procedure was prescribed. In
para-8 ofSpecial Compounded Levy Procedure, prescribed under
Notification No. 17/2007-C.E., dated 1-3-2007, the refund or
demand of duty can be worked out only if the unit availing

special compounded levy procedure ceases to work or reverses

to the normal duty payment procedure. In the instant case, that

is not the situation and there is no provision in the prescribed

special procedure to ask for rebate of duty paid under

compounded levy scheme."
The above decision makes it amply clear that the parallels drawn by the

appellants between the erstwhile rules and the scheme prescribed under the

notification No. 17/2007-CE are not correct and both are different schemes

operating in different provisions. In view of this, I find that -the appea~m- de--. -~aarz.
by the appellants is required to be rejected and the impugned ordeis"">'
upheld. In this regard, I find support from the case law of M/s Intas !~a ~ }~

• k} ·#A:zov«so ,avs s¥
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0permanent closure of machines and I quote the relevant part of the order

and in para 6 of the order, the court has opined as under:

"In the present case, the appellant had informed before the

commencement of the compounded levy scheme itself that the

two machines in question had been closed 'permanently'.

vs. Union of India - 2016 (332) E.L.T. 680 (Guj.) wherein it has been very ~

clearly held and I quote: a

8. It is by now well settled that in a taxing statute there is no

scope of any intendment and the same has to be construed in

terms of the language employed in the statute and that regard

must be had to the clear meaning of the words and that the

matter should be governed wholly by the language of the rules

and the notification..."

In view of the above, I hold that the appellants' contentions cannot be

accepted and is therefore rejected and the impugned order does not warrant

any interference. The case laws cited by the appellants in their support are

not relevant here in view of the fact that they were for erstwhile Chapter E­

VI under which rules from 96ZA to 96ZGG were specified.

I have also gone through the case laws cited by the appellant in their

favour. The case of Raj & San Deep (supra) dealt with the case of

..... .. .

Within a few months of that it had also sought permission to

dismantle the furnaces in question." (emphasis applied)

Further in the case of Ambuja Metal Industries (supra) cited by the

appellant in their support with regard to the expression 'installed' appearing

in the notification necessarily referring to rolling machines which are actually

being utilized, as is clear from the use of expression 'utilised' in the

notification deals is also not helpful to the appellant as while dealing with the

issue, the Tribunal has, in para 6 of the order observed and I quote the

relevant part as under:

6. We further note that the expression used in the notification

issued in terms ofprovisions of Rule 96ZB is "utilized" as against

expression "installed" used in the rule. "Utilized" necessarily

mean used on continuation basis. By applying the golden rule of

harmonious interpretation of statutes to the expression used in

Rule 96ZB and in notification would be that the cold rolling

machines should be installed and utilized in the assessee's

factory. No doubt, the two machines .in question were initially

installed and utilized for cold rolling of stainless stee"?e,
pattas/patties but subsequently they remained inst&lfd ? $

"5 s ) ·» --.z .- l5g
.° 53At

"a;av$ •
k
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only and not µtilized. In absence of any doubt to the above fact,

we are of the view that non-utilisation of the said machines for
the period from 1-2-98 onwards, resulting in mechanical

confirmation of demand would not be justified. We want to

make it clear that it is not a case where the installed

machine was not utilised for some period between, for

which no abaf:ement can be granted as it is not provided

under the scheme. It is the case where the two machines in

question stopped functioning altogether w.e.f. 1-2-98 onwards

and the only fault on the part of the assessee can be said that
the same were not dismantled and de-installed. The appellants

cannot be held to pay for the same.(emphasis applid)

From reading it very carefully, the Tribunal has observed that it machines

are utilised for some period between, no abatement can be granted. It

clearly means that for getting abatement, machines should be closed

permanently. In view of these findings, I find no reason to interfere with the

impugned order and uphold the same. The appeal filed by the appellant is

disallowed
9. The appeal filed by the appellant stands disposed of in above terms.

ft«aaf taa fr+ zfhaa Rqzrt 5qiahfr sarart ,,••1

a»ray'
(smr gin)

a{tr# 4an (arftcr)

4ant[la

a.
rftrs (sfkr),
?#{tr #, zalala

By RPAD.
To,
M/s. Ratnadeep Industries,
Plot No. 715,
Phase-IV,
GIDC, Vatva,
Ahmedabad -382445
Copy to:-

1. The Chief Co111111issioner, Central Tax, Ahmedabad Zone.
2. The Principal Commissioner, Central Tax, Ahmedabad South.
3. The Dy/Asst Commissioner, Central Tax, Division II, Ahmedabad

South. .
4. The Additional Commissioner, System, Central Tax, Ahmedabad South .

.~Guard File.
. G. P.A.




